
Human Rights Abuse 
 
Recently, I have become concerned at a form of human rights abuse in the 
financial services industry. The abuse is of the Human Rights Act and the 
European Convention on Human Rights which the legislation incorporates into 
English law.   
 
The claims made 
 
The Financial Services and Markets Act itself is a breach of the Convention. 
Nope. 
 
The fact that the FSA has disapplied the 15 year Limitation Act long-stop for 
making complaints contained in the Limitation Act to the Financial 
Ombudsman Service breaches Article 1 of the First Protocol and Article 6 of 
the Convention. Not true again. 
 
The Financial Ombudsman Service’s refusal to allow cross-examination of 
complainants by firms and the absence of appeal breaks Article 6 - another 
wrong call.  
 
Treating customers fairly breaches the Convention. Now, that is wild.  
 
Even the one that is true, about the need for FOS to hold a hearing at the 
firm’s request is not quite as true as it is sometimes claimed to be. 
 
The detail 
 
The European Court of Human Rights construes the Convention with an eye 
on the origins of the Convention. It does not like the state seizure of property 
or inappropriate interference with private life. Its civil litigation caselaw on 
Article 6 has been notably restrained. 
 
FSMA is legislation passed by a democratically-elected Parliament. Its 
enforcement mechanism involves a full public re-hearing before the state’s 
Financial Services and Markets Tribunal. Anyone who followed the Legal & 
General saga will know that the Tribunal will hear every scrap of evidence and 
reach its own independent view.  
 
Somebody argued recently that the difference in resources between the 
regulator and the firms makes this hearing a breach of the Convention. 
Inequality of legal resource has never been accepted by the European Court 
of Human Rights as making a hearing unfair. There is a financial assistance 
scheme anyway. 
 
Another person suggested that the Roy Meadow’s case showed doctors being 
better protected than financial services practitioners. The appeal processes 
are identical. Actually, the High Court generally defers more to the GMC than 
the Tribunal does to the FSA.  
 



The person who suggested that Treating Customers Fairly was a breach of 
the Convention never referred to any treaty article. Principles-based 
regulation is vague. However, for hundreds of years, European legal systems 
have invalidated contracts on public policy grounds - a much woollier concept. 
Anyway, adequate quality, meeting customers’ reasonable expectations and 
complying with a string of detailed rules about promotions, complaint handling 
and a variety of other topics make up the core content. In practice, the 
regulator will always rely on rules to supplement any TCF assault. It does not 
want the Tribunal to take a different view of Principle 6’s content. Saying 
aloud “treating customers fairly is a breach of the European Convention on 
Human Rights” indicates its ludicrousness. 
 
For the Financial Ombudsman Service, we need the Convention’s Article 6(1): 

“In the determination of his civil rights and obligations or of any criminal 
charge against him, everyone is entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal 
established by law. Judgement shall be pronounced publicly…..”  

This contains no reference to cross-examination or appeals The right to 
“examine” only appears in Article 6(3)(d which covers people charged with a 
criminal offence.  

In a civil case, everyone bound by a decision is entitled to a public hearing 
unless they waive it. The Court in Scarth concluded that our private arbitration 
sessions for small claims disputes infringed Article 6. However, the 
Strasbourg has also ruled that no hearing is necessary where there is no 
arguable point of fact or law - open-and-shut cases. The hearing and 
judgement under Article 6 must be in public. Do firms want to air their dirty 
linen this way?  

PIA Ombudsman, Sir Anthony Holland, the PIA Ombudsman during FOS’s 
creation, argued that Article 6 was a major problem in that the Ombudsman 
could not dispense with the right to a hearing. He equally worried at the 
resource implications for the new scheme. If the High Court or European 
Court ever ruled against FOS on this point, the levy and case fee would 
rocket. Consequently, the FSA and the FOS seem to have “parked” the issue. 
It would be better for a court to find subsequently that the process infringed 
the Convention than for FOS to hold a thousand public hearings a year.  

Anybody seeking to find that FOS or the FSA has broken the Convention has 
to either win in the High Court or exhaust all English Court remedies before 
they can even “sniff” the European Commission case filter. If it passes that, 
the file will be considered by the Court. Only the wealthy “need apply”. 

Finally, the disapplication of the 15 year time limit contained in the Limitation 
Act is not a breach of Article 1 of the First Protocol. Nor has Article 6 anything 
to do with this subject. 



“… No one shall be deprived of his possessions except in the public 
interest and subject to the conditions provided for by law and by the 
general principles of international law.” 

The Limitation Act 1980 only applies to “actions”. FSMA 2000 talks of 
“complaints” not “actions”. The Limitation Act is not public policy and parties to 
litigation or arbitration can always exclude it. Here, Parliament clearly 
intended to disapply the Limitation Act to FOS by its use of “complaint”. 
Moreover, in 2000, the FSA had already started its consultation on what 
became the original DISP 2.3. That clearly omitted the 15 year time-limit in the 
Limitation Act. Any FOS award meets the conditions provided for by law. 

The reliance on Article 6 to attack the absence of a 15 year backstop caught 
me out completely. It is based on the Stubbings case where people who 
alleged that they had been sexually abused claimed that their right to a fair 
trial had been infringed by the application of the Limitation Act. This argument 
was rejected. The Court concluded that the use of a Limitation Act was not 
contrary to Article 6. It did not conclude that states had to apply the English 
legislation in order not to contravene Article 6.  

The bigger picture 

There is a bigger picture. Everyone is entitled to their views on regulation and 
the interpretation of the Convention. However, the random use of human 
rights arguments divorced from the Convention’s wording is offensive. The 
Treaty was designed to prevent the horrors of fascism – not awards on 
forward mortgage endowment sales.  

 

 


